
TH8 COMPTROLLER QENCRAL 
DECISION O F  T H E  U N I T H D  STATE(b 

W A S H I N G T O N .  D . C .  2 0 5 4 8  

FILE: 8-2 1 6 7  57  DATE: August 14, 1985 

MATTER OF: C o n t i n e n t a l  Van L i n e s ,  I n c .  

DIGEST: The s y s t e m  u s e d  b y  t h e  Armed Forces f o r  t h e  
s h i p m e n t  o f  h o u s e h o l d  g o o d s  p r o v i d e s  for 
w r i t t e n  n o t i c e  ( D D  Form 1 8 4 0 )  of damage to  
t h e  g o o d s  d i s c o v e r e d  a f t e r  d e l i v e r y  w h i c h  
i d e n t i f i e s  t h e  s h i p m e n t  a n d  i n f o r m s  t h e  mover  
t h a t  t h e  owner  o f  t h e  goods i n t e n d s  to  f i l e  a 
c la im f o r  damages. The mover s  h a v e  a g r e e d  
t h a t  w r i t t e n  n o t i c e  o f  damages  d i s c o v e r e d  
a f t e r  d e l i v e r y  f i l e d  w i t h  t h e  mover  w i t h i n  
45 d a y s  o f  d e l i v e r y  is s u f f i c i e n t  to  ove rcome  
a pr ior  d e l i v e r y  rece ip t  s h o w i n g  no damage to 
t h e  goods. DO Form 1840  p l u s  a l a t e r  claim 
by t h e  owner  s p e c i f i c a l l y  d e s c r i b i n g  t h e  
n a t u r e  of t h e  damage  t o  t h e  goods e s t a b l i s h e s  
a prima f a c i e  case of t h e  m o v e r ' s  l i a b i l i t y  
for t h e  damaged g o o d s .  Where t h e  mover  
f u r n i s h e s  n o  e v i d e n c e  t o  r e b u t  a prima f a c i e  
case, h e  i s  h e l d  l i a b l e .  

C o n t i n e n t a l  Van L i n e s ,  I n c . ,  h a s  a p p e a l e d  our C l a i m s  
Group ' s  d e n i a l  o f  i t s  claim for a r e f u n d  of $ 2 7 1 . 3 2  which  
t h e  Army w i t h h e l d  f r o m  C o n t i n e n t a l  f o r  loss and  damage t o  
t h e  h o u s e h o l d  g o o d s  of C a p t a i n  Robert J .  K a i n z .  

C o n t i n e n t a l  c o n c e d e s  t h a t  t h e  Army h a s  e s t a b l i s h e d  
a prima f a c i e  case of i t s  l i a b i l i t y  f o r  t h r e e  damaged 
a r t i c l e s  i n  t h e  goods a m o u n t i n g  t o  $ 6  because o f  damages 
n o t e d  upon d e l i v e r y .  However ,  C o n t i n e n t a l  a r g u e s  t h a t  
t h e  Army 's  l a t e r  a c t i o n s  u n d e r  i t s  s y s t e m  €or s h i p p i n g  
h o u s e h o l d  g o o d s  were n o t  e f f e c t i v e  t o  e s t a b l i s h  C o n t i -  
n e n t a l ' s  l i a b i l i t y  f o r  t h e  loss and  damage beyond t h a t  
amoun t .  C o n t i n e n t a l  requests t h a t  $ 2 7 1 . 3 2  o f  t h e  $277 .32  
w i t h h e l d  f r o m  paymen t  otherwise d u e  them be r e t u r n e d .  W e  
a g r e e  w i t h  our  C l a i m s  Group t h a t  t h e  Army e s t a b l i s h e d  
C o n t i n e n t a l ' s  l i a b i l i t y  fo r  t h e  loss and damage t o  a l l  
t h e  g o o d s  and  a f f i r m  t h e  d e n i a l  of t h e  c la im.  

C o n t i n e n t a l  d e l i v e r e d  C a p t a i n  K a i n z '  h o u s e h o l d  g o o d s  
o n  S e p t e m b e r  21 ,  1 9 5 1 ,  and e x c e p t i o n s  to  t h e  c o n d i t i o n  o f  
t h r e e  of t h e  a r t i c l e s  were t h e n  s t a t e d  o n  t h e  d e l i v e r y  
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receipt .  On October 9 ,  1981, t h e  A r m y  s e n t  C o n t i n e n t a l  a 
DD Form 1 8 4 0 ,  w h i c h  n o t i f i e d  C o n t i n e n t a l  o f  a d d i t i o n a l  
loss a n d  damage  to  t h e  s h i p m e n t ,  est imated t h e  a m o u n t  of 
d a m a g e  a t  over $100 i n v o l v i n g  a p p r o x i m a t e l y  20 a r t i c l e s ,  
s t a t e d  t h a t  C a p t a i n  R a i n z  w o u l d  f i l e  a c la im,  a n d  i n v i t e d  
C o n t i n e n t a l  to  i n s p e c t  t h e  damaged g o o d s .  A l t h o u g h  
C o n t i n e n t a l  d i d  n o t  i n s p e c t  t h e  h o u s e h o l d  goods, t h e  Army 
made a n  i n s p e c t i o n  o n  November 1 7 ,  1 9 8 1 ,  a n d  n o t e d  loss 
o f  or damage  to  4 0  a r t i c l e s .  C a p t a i n  K a i n z  claimed reim- 
b u r s e m e n t  f o r  loss a n d  d a m a g e  from t h e  A r m y  a n d  t h e  Army, 
u n d e r  t h e  p r o v i s i o n  o f  31 U.S.C. s 3721  ( f o r m e r l y  
31 U.S .C .  SS 2 4 0 - 2 4 3 ) ,  p a i d  t h i s  claim. The  Army f i l e d  a 
claim a g a i n s t  C o n t i n e n t a l  f o r  t h e  a m o u n t  of t h e  damage t o  
t h e  goods. The  A r m y ' s  claim i s  supported by  t h e  Army ' s  
I n s p e c t i o n  Report  a n d  a summary of t h e  r epa i r  cos t s  f o r  
damaged  a r t i c l e s .  C o n t i n e n t a l  d e n i e d  t h e  c l a i m ,  so t h e  
Army w i t h h e l d  $ 2 7 7 . 3 2  f r o m  f u n d s  o t h e r w i s e  d u e  C o n t i -  
n e n t a l .  C o n t i n e n t a l  c l a i m e d  a l l  b u t  $ 6  o f  t h i s  i n  t h e  
c la im our C l a i m s  G r o u p  d e n i e d ,  a n d  i t  h a s  appealed t h e  
C l a i n s  Group ' s  d e n i a l .  

C o n t i n e n t a l  a g r e e s  t h a t  a s  a common ca r r i e r  i t s  
l i a b i l i t y  is  c o n t r o l l e d  b y  t h e  Carmack  Amendment of 1 9 0 6 ,  
s e c t i o n  2 0 ( 1 1 )  o f  t h e  I n t e r s t a t e  Commerce Act, 49 U.S.C. 
S 11707  ( 1 9 8 2 ) ,  f o r m e r l y  49 U.S.C. S 2 0 ( 1 1 ) ,  w h i c h  makes 
c a r r i e r s  l i a b l e  f o r  t h e  a c t u a l  loss  or damage  caused by 
them t o  p r o p e r t y  t h e y  t r a n s p o r t .  I n  a n  a c t i o n  t o  r e c o v e r  
f o r  t h e  loss or damage t o  t h e  h o u s e h o l d  goods, t h e  
s h i p p e r  e s t a b l i s h e s  a prima f ac i e  case of ca r r i e r  l i d -  
b i l i t y  b y  s h o w i n g  d e l i v e r y  o f  t h e  goods to  t h e  car r ie r  i n  
g o o d  c o n d i t i o n ,  a r r i v a l  a t  t h e  d e s t i n a t i o n  i n  damaged  
c o n d i t i o n ,  a n d  t h e  a m o u n t  o f  d a m a g e s .  T h e  b u r d e n  is  t h e n  
s h i f t e d  to  t h e  carr ier  to s h o w  b o t h  t h a t  i t  was f r e e  f r o m  
n e g l i g e n c e  a n d  t h a t  t h e  damage  was d u e  to  a n  e x c e p t e d  
c a u s e .  M i s s o u r i  P a c i f i c  Railroad v .  Elmore a n d  S t a h l ,  
377  U.S. 134  ( 1 9 6 4 ) .  C o n t i n e n t a l  c o n c e d e s  t h a t  t h e  Army 
has  e s t a b l i s h e d  a prima f a c i e  case f o r  t h e  t h r e e  a r t i c l e s  
t h a t  were shown o n  t h e  DD Form 619-1 d e l i v e r y  r e c e i p t  t o  
be damaged. However, i t  a r g u e s  t h a t  a prima facie  case 
h a s  n o t  b e e n  made for a n y  o the r  of t h e  g o o d s  b e c a u s e  t h e  
DD Form 1840  n o t i c e ,  s u b m i t t e d  t o  C o n t i n e n t a l  w i t h i n  
4 5  d a y s  o f  d e l i v e r y ,  d i d  n o t  c o n t a i n  t h e  s p e c i f i c ,  
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i t emized  e x c e p t i o n s  e s t a b l i s h i n g  a r r i v a l  a t  d e s t i n a t i o n  
i n  damaged c o n d i t i o n .  S u c h  i n f o r m a t i o n  was c o n t a i n e d  
o n l y  w i t h  t h e  DD Form 1843 claim w h i c h  was s u b m i t t e d  to  
C o n t i n e n t a l  more t h a n  4 5  d a y s  a f t e r  d e l i v e r y .  C o n t i -  
n e n t a l  a r g u e s  t h a t  a M i l i t a r y / I n d u s t r y  Memorandum of 
U n d e r s t a n d i n g  g o v e r n i n g  t h e  d e t e r m i n a t i o n  of loss or 
damage i n  t h i s  case r e q u i r e s  s p e c i f i c ,  i t e m i z e d  excep- 
t i o n s  t o  be s u b m i t t e d  w i t h i n  45 d a y s .  T h i s  a r g u m e n t  was 
rejected i n  S t a rck  Van L i n e s ,  B-213837, March 20, 1984, 
a n d  C o n t i n e n t a l  Van L i n e s ,  I n c . ,  B-215507, October 1 1 ,  
1984 .I/ 

The M i l i t a r y / I n d u s t r y  Memorandum of U n d e r s t a n d i n g  
a l lows loss or d a m a g e  i n  a d d i t i o n  t o  t h a t  shown o n  t h e  
d e l i v e r y  receipt  t o  be i n c l u d e d  a s  p a r t  o f  t h e  s h i p p e r l ' s  
prima fac i e  case a s  l o n g  a s  t h e  ca r r ie r  r e c e i v e s  w r i t t e n  
n o t i c e  of t h e  loss or damage  w i t h i n  4 5  d a y s  of d e l i v e r y .  
S t a r c k  Van L i n e s ,  8-213837, s u p r a .  
n o t i c e  n e e d  n o t  i n c l u d e  s p e c i f i c ,  i t e m i z e d  e x c e p t i o n s  
s u c h  a s  are i n c l u d e d  w i t h  t h e  DD Form 1843 claim l a t e r  
s u b m i t t e d  to  t h e  c a r r i e r .  The  g e n e r a l  DD Form 1840 
n o t i c e  t h a t  was used i n  t h i s  case is s u f f i c i e n t .  
C o n t i n e n t a l  Van L i n e s ,  I n c , ,  5-215507, supra .  W e  f i n d  
t h a t  t h e  Army's  I n s p e c t i o n  Report  a n d  s c h e d u l e  f i l e d  w i t h  
i t s  claim a g a i n s t  C o n t i n e n t a l  e s t a b l i s h  a prima f a c i e  
case of t h e  m o v e r ' s  l i a b i l i t y .  And there  is  n o t h i n g  i n  
t h e  Memorandum of U n d e r s t a n d i n g  t h a t  l imits t h e  time 
w i t h i n  w h i c h  t h i s  mater ia l  m u s t  be p r e s e n t e d  to  t h e  mover  

And t h a t  w r i t t e n  

I n  o n e  case w e  d i d  c o n c l u d e  t h a t  t h e  G o v e r n m e n t ' s  
claim f o r  a n  item of l o s t  p r o p e r t y  c o u l d  n o t  be s u s -  
t a i n e d  w h e r e  t h e  c a r r i e r  was n o t  g i v e n  specif ic  
n o t i c e  of w h a t  item was l o s t  u n t i l  10 m o n t h s  a f t e r  
s h i p m e n t .  C o n t i n e n t a l  v a n  L i n e s ,  I n c . ,  9-214554, 
December 14, 1984. T h e  p r e s e n t  case, h o w e v e r ,  ex -  
cept  f o r  a l o s t  broom w h i c h  w e  c o n s i d e r  d e  m i n i m i s ,  
c o n c e r n s  damaged r a t h e r  t h a n  l o s t  p r o p e r t y ,  w h i c h  
t h e  c a r r i e r  s h o u l d  h a v e  i n s p e c t e d  i f  i t  w i s h e d  t o  
r e b u t  t h e  c la im.  
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to be legally effective. Since Continental has done 
nothing to satisfy its burden of rebutting the Army's 
prima facie case, we affirm our Claims Group's denial of 
Con t inentall s claim. - 2/ 

W Comptroller General 
of the United States P 

- 2/ Continental observes that there is a possibility 
of false claims during the indeterminate time gap 
between notification of loss or damage discovered 
after delivery but within 4 5  days thereof and 
the particularization of that loss or damage 
claim, This has been addressed in a revised 
Yilitary/Industry Memorandum of Understanding soon 
to become effective. We understand that the Govern- 
ment will be required to particularize and list all 
loss or damage discovered after delivery on a newly 
developed DD Form 1840 R, but instead of having to 
file the form with the mover within 4 5  days of 
delivery, the time period has been extended to 
7 5  days. Until this procedure becomes effective the 
mover's only protection is to request an immediate 
inspect ion. 
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